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Response of BAR UK Ltd to the Home Office 

in respect of

Partial Regulatory Impact Assessment

Provision of Passenger, Service and Crew Data by Carriers to the 

UK Border Agencies

(as revised, and issued to air carriers on 7 November 2006)

Note: This response supersedes the response by BAR UK to the initial Partial RIA issued to carriers in October.

BACKGROUND

BAR UK is an industry association, representing 91 airlines with undertaking business within the UK, and represents them in dealings with Government, regulators and other similar bodies.

Our responses were provided for the original RIA in respect of Data Capture and Sharing Powers for the Border Agencies, and we welcome the opportunity to provide our responses to this latest partial RIA.

A. EXECUTIVE SUMMARY

1. e-Borders is has positive aims for the border control authorities, but most of them are not within the responsibility or remit of airlines

2. The costs of developing technology and systems, conservatively expected to run into several millions of pounds, is extremely disproportionate to the duties of the airlines.

3. E-Borders does not offer carriers any compensating benefits that offset the massive costs that will be incurred in respect of technology and processes.

4. For these two reasons alone, BAR UK states that airlines should not bear any of the development costs in respect of airline systems, or for the ongoing transaction costs. In all cases, the costs should be borne by the UK authorities.

5. BAR UK objects to the proposed legislation becoming effective in April 2007.

6. Concerns exist about the legality of data provision and transmission on intra-EU flights.

7. BAR UK seeks clarification on the various issues raised within Section B of this response.

8. The aims and purposes of e-Borders to the UK authorities are understood, but are generally not the core responsibilities of airlines.

9. BAR UK is concerned about the lack of clarity for the e-Borders implementation programme, and the possible competitive disadvantages that could ensue for some of its members.

10. Despite full and active participation in the e-Borders working sessions, the needs of airlines, and the potential benefits that could accrue to them, are subject to constant deferment.

11. An early, and satisfactory, resolution, to the issues of costs and benefits is required if future satisfactory progress is to be made. 
B. DETAILED RESPONSES

For ease of reference, these detailed responses are shown in the same order as the Partial RIA. Consequently, they are not in order of priority or concerns.

1. BAR UK objects to the proposed implementation date of April 2007 for the secondary legislation.

Our objection is not to the provision of the information itself, but to the legal mandate that requires such information to be provided in a form and manner as specified in the amendments to the legal instruments listed below.

Reference is made to Section 4 of the RIA concerning new Orders and Directions, specifically:

· Immigration Act (IA)1971 - paragraph 27(2) as amended by section 31(2) of the IAN 2006,

· an amended Direction made under section 27B (8)(a) of the IA 1971, as inserted by section 18 of the IAA 1999,

· an Order under section 32 (5)(a) of the IAN Act 2006,

· Commissioners Direction dated 18 October 2001made under s.35 of the Customs and Excise Management Act 1979 (as amended by s.35 of the IAN Act 2006) and s.64 of the Customs & Excise Management Act 1979.

Until the selection of e-Borders supplier has been made and published (para 47 - mid to late 2007), carriers will not even be in a position to know how their processes need to be revised, or what technology will be required to comply with the requirements of e-Borders. 

Before any possibility of withdrawing this objection, Carriers require a distinct and formal level of comfort that they will not be penalised for not being able to comply with the mandated requirements.

Paragraph 11, indicating that MOUs for some Carriers may be provided, demonstrates the legal comfort that is required by airlines. That’s OK, provided all airlines receive such comfort, but is of no comfort if, in fact, e-Borders staff at any port ignores their existence, or is unaware of them.

(See ‘Impacts on Carriers and External Stakeholders’)

2. BAR UK requests clarification in respect of the following.
An Order under section 27B (10) of the IA 1971 as inserted by section 18of the IAA 1999 and amended by section 31(3) of the IAN Act 2006 stipulates that ‘The new Order add to the list of data elements already specified in the existing ‘Immigration (Passenger Information) Order 2000’’.

It is unclear what these new elements are, and whether or not Carriers would be in a position to have them, let alone distribute it to the Border Agencies.

3. Revision to Option 3 table (p.9)

This table omits several key points that need to be included.

· Within the Key Concerns section should be added ‘Costs for Carriers - on-going data extraction and transmission costs to e-BOC’.

· Related to this is the sheer volume of data transmissions that Carriers are being required to make.

· The data needs of the e-Borders project needs to coincide with that of the USA and other countries.

· It can be expected that several overseas airports may lack the technology required compliance with the needs of e-Borders.

· Under key benefits it must be recorded ‘There are no major perceived benefits for carriers’.

 The establishment of e-Borders should be very productive for the UK authorities, but, as yet, no major, tangible benefits for airlines and their customers, have been identified.

4. Data required (p.10)

BAR UK seeks clarification that airlines will not be pursued, under the provisions of this secondary legislation, for more frequent transmission of data than is currently being discussed. 

Paragraph 20 (with reference to Annex A)  Seating and baggage information may be known to airlines, but, as has been stated at e-Borders meetings, it is not at all easy to combine with the other data being transmitted to e-Borders. BAR UK strongly requests that information concerning seating and baggage details are not made a mandatory requirement. 

Looking ahead, should PNR data have been provided at –48/-24 hrs, and then again at check-in, then carriers seek clarity that they would be fully in their rights to deny a 3rd layer of PNR data if required by any of the border Protection agencies.

Paragraph 22 BAR UK disagrees that Carriers are made ultimately liable for the provision of an identifier unique to a particular passenger. It can be expected that BAR UK airlines will provide a PNR locator. However, there is no guarantee that the reservations and DCS partitions of the same system can provide that link, and e-Borders must recognise that ultimately they have to match the data.

Paragraph 24  This infers that the service data elements will be provided by a carrier when sending both passenger and crew information.

This is an ambiguous statement, and could be interpreted that all data elements are required to be transmitted each time passenger and crew data is sent. Clarification is required.

5. Form and Manner (p.11)

The points made in paragraphs 26-29 of the RIA are noted, but with reservations.

The matters of Form and Manner are the subject of continued discussion; until the matter is concluded no positive comments concerning, or agreement with, them, will be offered. Carriers do have already expressed their concerns that a small number of countries already have similar requirements, and that a form and manner specific to the UK is not tenable.

Concerns have also been expressed about the legality of data provision and transmission on intra-EU flights.

6. Data collection and transmission costs (p.11)

It is acknowledged that e-Borders wrote formally to BAR UK (letter from Brodie Clark, dated 1 September 2006) to advise of the costs that they are expected to absorb. Such acknowledgement is not a sign of acceptance.

Reference is made to Paragraphs 30-38 which included estimates of carriers’ costs, and which are currently subject to further investigation by e-Borders.

For the record, BAR UK unequivocally states that the estimated cost of IT upgrade, stated in the RIA to be cGBP40K per carrier (para 37), is completely wrong; it can be expected to be several multiples higher for any carrier.

It therefore follows that the statement in the same paragraph that GBP40K is likely to be an overstatement is, in fact, a huge under-estimate. Our members have been asked to fully cooperate in completing the template that has been provided. However, BAR UK feels that the timescale in requesting this information in a matter of weeks is unrealistic. It’s a complex exercise, for which the data must then be used for a Carrier’s entire UK flying programme (this response also addresses paragraph 50).

BAR UK strongly counsels against a passenger fee being introduced to offset the e-Borders costs absorbed by the authorities.

7. Impact on Carriers and other external stakeholders (p 14)

The impact of e-Borders on carriers is extensive, and goes beyond just cost.

(Paragraph 44) It needs to be noted that the great majority of carriers may well be in a position where they have no current responsibility to provide routine passenger, crew, and service information as part of their daily operations. Therefore, the implementation of the e-Borders programme greatly impacts them by new and extensive changes to their cost bases, and their operating procedures. 

(Paragraph 45) BAR UK expresses great concern that no modelling exercise has been undertaken in respect of transaction and check-in times. It is all very well for the RIA to state that there is an appreciation of this aspect, but it will be airlines and airports that have to handle the consequences of changed transaction times. 

BAR UK states that a modelling exercise must be undertaken so that the full impact on airlines and airport operators can be assessed. A failure to do so renders this RIA incomplete.

An immediate and non-exhaustive list of further impacts includes the time to brief technology suppliers (once e-Borders themselves clarify its technical needs), the development of technology, data extraction, and data transmission. 

Airlines will not be in a position to prepare detailed plans for e-Borders until e-Borders themselves award the contract for their own supplier. As this will not be until mid/late 2007, BAR UK asks how carriers are expected in a position to adhere to legislation by April 2007. 

Other impacts include design and kitting out of airport desks, kiosks, passport readers, plus the likely need to intercept passengers prior to the boarding process. This would be to validate TDI information and verification of the person holding the document.

In turn, that greatly impacts the cost-effectiveness of Carriers’ investment in newer, non-traditional checking-in arrangements.

The travelling public is also affected and will probably perceive travel processes as being even more long-winded and user-unfriendly.

(Paragraph 46) The e-Borders team does indeed meet with the airlines on a regular basis, but the benefits of doing so seem mainly to accrue to e-Borders, and not the airlines. BAR UK, and its members, feel that very little clear direction is coming out of these meetings, that the shape of future processes (inward and outward) is still very indistinct, and that very little useful information to brief our member airlines has been produced.

BAR UK expresses, once again, its strong concerns that the impact, effects, and requirements of e-Borders cannot yet be recognised by its members due to the meagre amount of detailed information that can be disseminated.

8. Allocation of Costs (p.16) and Compensatory Deregulation (p.17) 

These two matters are integrally-linked, so are addressed together.

The revised RIA provides explicit purposes and benefits for e-Borders. These are set out in the following table, set out on the next page.

	Benefit
	For
	Cost 

Savings

(15 yr period)
	Remarks
	Core Airline function/

interest?

	Improved border control efficiency and effectiveness
	UK Border Control
	
	
	No

	Enhanced national security, counter-terrorism and serious crime abilities
	UK authorities
	£120.72m

£  10.3m


	More efficient processing.

Improved audit trail.
	No

	Efficiencies in processing extensions of stay and naturalisations
	UK authorities
	£    1.37m
	Availability of an audit trail
	No

	Ability to identify false benefits claimants
	UK authorities
	£278.0m
	Availability of an audit trail
	No

	Improved ability to identify evasions of excise duty
	HM Revenue and Customs
	Not quantified but thought to be substantial
	
	No

	Improved interceptions of Class A drugs
	Police

UK social benefits
	
	
	No

	Benefits to other UK Govt departments
	UK authorities
	To be defined
	This is work in progress
	No

	Expedited border control processing of passengers
	Airline customers
	
	Yet to be defined or demonstrated
	Yes



	‘Single Window’ data provision – once only basis.
	Airlines

UK Border Control
	None 

Not known
	RIA is misleading as data is required  at least 3-4 times. This is a major cost item to airlines.
	Yes

	Authority to Carry scheme
	Airlines

UK Border Control
	None 

Not known
	Stated exposure by airlines to reduced carrier liability charges and detention and removal costs look unlikely if 

ATC is not linked to visas.
	Yes

	Discontinued use of landing cards
	Airlines
	GBP1.05m
	A very minor saving over 15 yrs shared amongst 170+ airlines.
	Yes

	Improved public confidence in border and security controls.
	UK authorities
	
	
	No

	Savings to UK Govt
	
	£ 410.49m
	
	

	Savings to airlines
	
	£      1.05m
	
	


Source: Revised Partial RIA dated 6/11/06 

It is immediately evident that the e-Borders programme is designed for benefits to the UK, and its various departments and agencies. The savings for the UK Government, compared to the airlines, are almost 400 times greater.

The airlines do not have a problem with the e-Borders programme and its objectives per se, even though the functions of e-Borders are generally not either a core airline function or interest. However, BAR UK and its airlines strongly object to the expectation that they are expected to fund all the technological processes required within the airlines, and all of the ongoing transaction costs, to make it work. 

Consequently, BAR UK states that:

a) the purpose and benefits of e-Borders, the majority of which fall outside the remit and responsibility of airlines, are directed towards the UK border control authorities, ,

b) the development and ongoing transaction costs expected to be borne by the airlines are high and totally disproportionate,

c) the policy of expecting airlines to bear such costs of development and transaction costs is totally inequitable, and calls for this expectation to be withdrawn.

9. Off-setting costs

Despite raising the issues of compensating benefits for the airlines, and their passengers, no tangible progress has been made I discussions with the e-Borders team.

For example, in respect of ATC, airlines require the formalised acknowledgement that they will not be subject to Carrier Liability fines for passengers for whom ATC has been granted. 

It will be unacceptable to airlines if ATC operates against a passport database only, with no cross-referencing to the Visas database.

In respect of automated data provision through the single window, BAR UK now seeks clarification that airlines will not be prosecuted for denying any additional requests for information. Lack of any clarification will be legally confusing for all parties.

10. Small Firms Impact Costs (p.15)

BAR UK suggests that the Small Firms Impact Costs criteria may be inappropriate for this legislation.

Annual turnover is not of relevance. What is more relevant is the impact it may have for an overseas airline on the costs of doing business in the UK.

Example: a small foreign airline may have just one flight per day to the UK. The requirements of e-Borders can be expected to have a considerable impact on its operations and costs. It would be expected to fund all the data extraction and transmission costs, change its procedures, and train its airport staff here and overseas, all for one return flight a day. The impact of e-Borders will probably be seen as disproportionate by many carriers.

BAR UK requests that this aspect of the RIA be re-assessed.

11. Consultation (p.20)

Paragraph 73 refers to the development of solutions.

This aspect seems to be much more driven on solving issues for e-Borders than it does for airlines. After two years or more of consulting, it is essential that issues concerning airlines, especially benefits for airlines and their customers are defined and agreed.

Whilst consultation with the carrier communities take place on a regular basis, carriers not close to these meetings are less aware of the impact that e-Borders will to their operations, and to their costs. BAR UK strongly advocates (a) the dissemination of regular e-Borders updates, and (b) the hosting of future events.

Industry Position Statements

BSR UK acknowledges the draft version which has been distributed for comment, and for which our responses have already been provided. However, I view of the sentiments and feedback being expressed in this document, BAR UK will review its initial response and may provided a revised one.

12. Enforcement (p.26)

The contents of this section exemplify the concerns expressed by BAR UK in our very first detailed response in this paper.

That it is ‘hoped that no significant enforcement issues would arise’ is of no comfort at all. Hence the objection we stated above.

13. Sanctions (p.26)

As recently expressed at the E-Borders meeting on 26 September, Carriers are unhappy at the timescale being foisted upon them for integration with the e-Borders programme. 

Having fully cooperated with the e-Borders team over a number of years, it is unrealistic to expect Carriers to be compliant with all the requisite issues in the early stages.

BAR UK requires reassurance that, where it is demonstrated that a carrier is doing its best to comply, then no sanctions should be sought against it.

14. Annex A – Service Information

Specific BAR UK airlines with specialist knowledge will respond in greater detail on the requirements expressed within Annex A.

As the points or concerns they raise can be considered to apply to all other carriers, then BAR UK provides its support to them, and the issues they may raise.

The comment below is provided for information only, as it may be of some use.

It is noted that the nationality of the ship/aircraft is required. It needs to be noted that various carriers lease aircraft from a number of sources. Consequently, it is not unusual to have an airline of one country operating an aircraft registered in another. Consequently, you may wish to consider if ‘nationality’ is apt.
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