Annex F

CONSULTATION RESPONSE FORM

Enforcement of Regulation (EC) No. 1107/2006 concerning the rights of disabled persons and persons with reduced mobility when travelling by air

PART 1 - Information about you
	Name
	Michael Carrivick

	Address
	5 Hobart Place, LONDON

	Postcode
	SW1W 0HU

	email
	mike.carrivick@bar-uk.org

	Company Name or Organisation
(if applicable)
	Board of Airline Representatives in the UK

(BAR UK) Ltd     

	Please tick one box from the list below that best describes you /your company or organisation.

	 FORMCHECKBOX 

	Small to Medium Enterprise (up to 50 employees)

	 FORMCHECKBOX 

	Large Company

	 FORMCHECKBOX 

	Representative Organisation

	 FORMCHECKBOX 

	Trade Union

	 FORMCHECKBOX 

	Interest Group

	 FORMCHECKBOX 

	Local Government

	 FORMCHECKBOX 

	Central Government

	 FORMCHECKBOX 

	Police

	 FORMCHECKBOX 

	Member of the public

	 FORMCHECKBOX 

	Other (please describe):

	If you are responding on behalf of an organisation or interest group how many members do you have and how did you obtain the views of your members:

BAR UK is an airline representation organisation. It represents over 90 scheduled airlines from the UK and abroad, in their dealings with several external stakeholders, not least government departments. Views are normally canvassed before responses are made.

	If you would like your response or personal details to be treated confidentially please explain why:

     


PART 2 - Your Comments
	1. The Regulation requires sanctions to be effective, proportionate and dissuasive. Do you consider that the proposed offences and penalties meet these objectives?


	Yes  FORMCHECKBOX 

	No   FORMCHECKBOX 


	Please explain your reasons and add any additional comments you wish to make:

1. The proposed penalties are extremely excessive, and totally disproportionate to any lack of compliance that might apply.

2. The proposed unlimited fines, as per Articles 3, 4.1(b), 4.4, and 13, are hugely excessive. Added to them, plaintiffs may also seek damages through civil proceedings, so a double hit takes place. There is no guidance to a Court as to whether unlimited fines are for one-off cases, or for serious and wilful non-compliance..

3. It follows on that BAR UK objects to the proposal to use criminal law. 

It is very inequitable to treat companies and/or their staff for non-compliance of the PRM Regulation in the same manner as someone who is guilty of a serious crime. BAR UK is not against a compliance regime, but urges that civil penalties are imposed instead.

The fact that the CAA is familiar with criminal law is irrelevant; what is required is an enforcement policy that addresses the requirements of the Regulation and the needs of complainants, and criminal law does not fit those requirements.

4. Regarding Paragraph 23 of the consultation document, reference is made to the Macrory Review of regulatory penalties and that setting up administrative penalties for this Regulation by July 2007 would be both costly and infeasible.

BAR UK contends that July 2007 is not the date to aim for. The Regulation itself is only partially introduced towards the end of that month; it will then take several months to see how matters transpire in respect of reservations being denied.

Thus, any initial regulatory enforcement is most unlikely for at least 6 months, so a commencement date of 1 January 2008 should be considered instead. 

In the same way that carriers have to change practices for all the regulatory burdens placed on them, so the regulators need to change with the times, and recognise that familiarity with today’s regime is often not what is required for the future.

The DfT is urged to reconsider their entire proposal to operate under criminal law, and to consider administrative measures instead.

5. Serious concerns also have to be given about being able to put Article 4.3 into practice. As the definition of ‘PRM’ is so indistinct in any event, it will be doubtful that any carrier will be able to publish anything generic. What would happen instead is that carriers will probably need to reply to each individual enquiry, based on the specifics of each enquiry. BAR UK is willing to discuss this point further with DfT if so needed. 

To quote Paragraph 3 of the DfT’s introduction, ‘This definition could therefore include people who would not normally be covered by disability discrimination, such as those with a temporary injury’. Even this premise is possibly incorrect. For example, a skier with a broken leg, thus requiring a stretcher, would not be able to travel on any carrier that does not have those facilities in any event.


	2. Are you content with the Government's proposed delegation of responsibilities to the CAA and to the Disability Rights Commission / Commission for Equality and Human Rights, and to the Equality Commission for Northern Ireland ?
	YES
 FORMCHECKBOX 

	NO
 FORMCHECKBOX 


	Please explain your reasons and add any additional comments you wish to make:

The organisation delegated with receiving complaints must be able to act in a fully neutral manner.

To quote their website, the Disability Rights Commission has one key goal: "A society where all disabled people can participate fully as equal citizens". The website goes on to say that they will use their ‘statutory powers to maximum effect’.

Both statements are very laudable and set out how they represent the cause they serve. 

However, in the context of this role, it is difficult to see how the DRC could take a neutral stance. On that basis, BAR UK should equally be considered.

There will be situations when PRMs believe they have been denied their rights, yet that could be for very good reasons. Is the DRC, because of its objectives, really in a position to go back to the complainant and say the PRM had not been denied their rights, and that the airline or airport was in compliance with the Regulation?

BAR UK suggests that the Air Transport Users Council should be appointed instead. It terms of reference are set below: [image: image1.png]Section 4(1)(b) of the Civil Aviation Act 1982 gives the Civil Aviation Authority (CAA)
a duty to “further the reasonable interests of users of air transport services”. The
CAA has established the Air Transport Users Council (AUC) to complement and
assist it in this duty. The functions and accountabilities of the AUC are set out in
Terms of Reference agreed between the CAA and the AUC (see Appendix 1).

This Memorandum of Understanding (MoU) sets out how the CAA and the AUC
have agreed to work together to:

= Enable the AUC to fulfil its Terms of Reference.

* Pursue their common objective to further the reasonable interests of air
passengers.




The AUC is the ideal organisation for the proposed purpose, and BAR UK proposes that they, and not the DRC, should be appointed to handle complaints.

BAR UK has no objection to the CAA being the ultimate regulator.




	3. Do you agree with the regulatory impact assessment ?
	YES
 FORMCHECKBOX 

	NO
 FORMCHECKBOX 


	Please explain your reasons and add any additional comments you wish to make:

BAR UK agrees with the three options that have been set out for analysis, but not the outcome, which was to proceed with Option 3.

Why the disagreement? Because it has been selected to suit the CAA, and not the requirements of the situations that have to be handled.

BAR UK proposes that Option 2 is the one that is adopted. It is in line with the Government’s Better Regulation agenda. That agenda, like the Macrory Review, is forward-looking. Basing enforcement on criminal law may suit the CAA, but is inappropriate to others, not least a PRM who may well be daunted by the prospect of being involved in a criminal action because of  his/hers complaint.




	4. Do you have any further comments in connection with the Government's approach to the enforcement of the Regulation?
	YES
 FORMCHECKBOX 

	NO
 FORMCHECKBOX 


	Please explain your reasons and add any additional comments you wish to make:

Airlines, and airports, have a good overall record of handling PRMs and their requirements.

The DfT is urged to ensure that the enforcement regime is not excessive and disproportionate. Its currents proposals are excessive.

The implementation of this regulation, especially in 2-stages, will quite possibly cause a number of situations to arise where it is unclear who has responsibility, and liability. Lessons will be learnt, and it is imperative that they are shared amongst all interested stakeholders.

Enforcement may be required as a last resort. However, in the meantime, the authorities are urged to engage with airlines and airports in the first instance to review and assess matters, and adapt any process changes that may be required.

Thank you for the opportunity to respond, and BAR UK remains open to be involved on this matter in the future.




