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Response of The Board of Airline Representatives in the UK (BAR UK)

to the Consultation

‘Reforming the Framework for the economic regulation of UK airports’

INTRODUCTION

BAR UK is pleased to be able to respond to this consultation.

We are the industry association for scheduled airlines in the UK, and represent over 90 carriers with a UK presence. Fuller details of BAR UK, its members and its work, can be found at:     www.bar-uk.org

We will be pleased to provide further information that may be required in connection to our responses below.

Annex 6 – Questions for Stakeholders

6. Statutory remit for the economic regulation of airports

Q6.1 
Does the proposed hierarchy of the duties – with a single primary duty supplemented by a set of further duties that the regulator should also consider when seeking to achieve its primary duty – provide sufficient certainty over the regulator’s priorities? Are there alternative arrangements which would provide additional regulatory clarity? 

The proposed hierarchy of the duties requires revision. It is incomplete, and could erroneously be perceived to allow the regulation of airlines at airports.

Full clarity could be obtained by this revision:

‘to promote the interests of existing and future consumers of UK airport services, wherever appropriate by promoting effective competition’

In this context, the definition of ‘consumers of UK airport services’ would also include airlines, and best proxy of passenger interests. 

Airlines, as airport customers, need to be incorporated within the primary duty. Hence, an objection is made to the first sentence of Paragraph 6.17, which proposes otherwise.

Q6.2 
(a) Do you agree with the proposed primary duty? Do you have any comments on the drafting of the primary duty?
BAR UK does not disagree with a primary duty being the interests of consumers. However, as stated in the response to Q6.1, the reasonable interests of airlines also need to be incorporated as a primary duty; this is achieved by the proposed revised text. 

We do have concerns in respect of some of the proposed supplemental duties, viz:

ii – this duty needs to clarify a duty of economy as well as efficiency. For example, a service could be supplied that operates efficiently but which is provided for at a higher cost than needs be.

The current wording is unclear in this regard.

iii – This supplemental duty should be deleted. It is not apparent why it has been proposed and paragraph 6.23 states there could be an argument not to include it.

It is implicit in the regulator’s overall duty to ensure that an efficient airport operator is able to finance its activities.

iv - This proposes ‘to assist in the delivery of airport infrastructure consistent with the National Policy Statement on Airports’. 

It is suggested that the entire text shown in iv should be replaced with the following: “To take account of Government airport policy and any guidance issued by the Secretary of State in the interests of [security or] international relations.’

As it is written, such a duty could well lead to a conflict with airports and airlines.

In the context of South East England, the National Policy is to provide additional runway capacity at Stansted (paragraph 4.30), at which the airlines at least, and possibly even the airport operator, are not keen to implement at the moment. Any new owner at Gatwick may propose alternative runway capacity. However, the regulator, if held to this proposed duty, would then automatically be biased towards Stansted. Such in-built partiality could not be entertained in any Regulator’s duties.

The proposed revised text resolves the issue of conflict.


(b) Do you agree with the proposed approach of putting the passenger experience at the centre of the regulatory regime with additional rights for airlines and enhanced consumer representation?
BAR UK agrees that there should be a focus on the passenger experience. It does not agree, however, that it is sufficient to specify that airlines will enjoy additional rights or that enhanced consumer representation as proposed will achieve this goal.

As determined by the Competition Commission, airlines are the best proxy for consumer interests. Their unique role should be recognised as part of the primary duty.

Additionally, we are concerned about the capability and/or willingness of consumer representative bodies to represent passenger interests effectively in the regulatory process.

The scale of need for enhanced customer representation is unclear. Paragraph 4.15 states that 80% of respondents were satisfied overall with the through-airport experience, though with some concerns about particular pinch-points.


(c) Is promoting effective competition the best way to promote the interests of consumers of airport services?

With the exclusion of BAA-owned airports in South East England and in Scotland, there is a long-standing tradition of effective competition between airports that has benefited consumers of airport services.

With the recent Competition Commission decisions that BAA has to divest itself of Gatwick, Stansted and either Edinburgh or Glasgow airports, the potential for airport competition may develop, so enhancing consumers’ interests.

However, due to the market power that both Heathrow and Gatwick will retain, special regulatory attention will continue to be required.

Q6.3
Do you agree that it is appropriate for the economic regulator of airports to have regard to environmental limits? 

It is agreed that the Regulator should be aware of the environmental limits, how they apply, and what impact they may have in respect of airport plans and expenditure.

However, it may be more appropriate for this awareness to be in the CAA’s general statutory duties rather than specifically that of the economic regulator.

Does the proposed duty provide sufficient clarity over the respective roles of the Government and the CAA? Does the proposed duty risk compromising the clarity of the regulator’s primary duty?

Providing that the CAA does not sees itself as an environmental regulator, but an economic one who needs to be aware of the environmental conditions and laws that apply, this duty is not compromised. Should, however, the CAA see itself as both, then its role would be seriously compromised by acting as judge and jury.

Q6.4 
Given the proposed primary duty to promote the interests of consumers, is it necessary to have a further duty to ensure that all reasonable demands are met efficiently?

It is agreed that a secondary duty should include that all reasonable demands are met efficiently. Just as importantly, though, is the duty that they are met as economically as possible. Please refer to our response to Q.6.2a in respect of supplemental duty ii.

Q6.5 
Given the proposed primary duty to promote the interests of consumers, is a further financing duty required? 

No – please refer to the response to Q.6.2(a) re supplemental duty iii.

What is the appropriate interpretation of a financing duty in the airports sector?

No additional comments.

Q6.6
What is the appropriate interpretation of a financing duty in the airports sector?

This is a duplicate question to that within Q6.5

Q6.7 
Does the proposed duty provide the right balance between the roles of the Government and the CAA? Does the proposed duty risk compromising the clarity of the regulator’s primary duty?

Reference is to the response to Q6.2(a) regarding supplemental duty iv.

Directing the regulator to assist in the delivery of airport infrastructure, consistent with the NPS, could lead to biased regulatory practice.
Q6.8 
We would welcome comments on the appropriateness of the proposed duties and in particular, whether they will allow for an effective and efficient regulatory regime that meets the Secretary of State’s objectives for the Review. In considering the proposed duties stakeholders may wish to respond particularly on:

· Whether the proposed duties provide a sufficiently clear framework for the CAA to operate within?

· Whether the proposed hierarchy and number of duties for the CAA are appropriate?

Refer to our response to Q 6.1.

· Whether there are other factors or issues that should be included in additional specific duties?

No

· Whether the initial draft wording for the duties is appropriate.

Please refer to our response to Q.6.2(a), which already covers these points.

7. Designing a flexible, fair and effective enforcement regime

Q7.1 
Do stakeholders agree with the proposed approach to developing a new licensing regime for airports?

Yes

· Do you agree with the proposed tiers for the licenses, including the criteria and thresholds that will be used to determine which tier an airport will be in?

Yes

· Do you agree that the criteria for determining whether an airport has a Tier 1 licence should be enshrined in Primary Legislation?

It is agreed that the criteria for determining the Tier 1 licence should be included in the Primary Legislation.

· Do you agree that the regulator should retain the option of regulating small airports that have substantial market power with a Tier 1 licence, including a price control, subject to the satisfaction of the criteria set out above and the appeal process?

It is agreed that small airports with substantial market power should have Tier 1 conditions.

· Do you agree that the regulator should be able to impose a Tier 3 licence on certain small airports that would allow market power at these airports to be addressed whilst stopping short of price control? 

This is also agreed.

Q7.2 
Do you agree with the principle of using the proposed licence regime for the economic regulation of airports to implement certain aspects of the Airport Charges Directive?

Yes. However, it needs to be recognised that the provisions of the Airport Charges Directive might not be sufficient for Tier 2 airports, and that additional licence conditions may be appropriate.

Q7.3 
We would welcome comments on these initial thoughts about the conditions that should be included in the license for each tier.

BAR UK supports the development of a licence regime and the proposed tiers.

However, we are concerned that the first tier could still lead to very loose regulation. By definition airports in the first tier will have market power, and it seems odd that they could only face price surveillance or ex-post price regulation. Consequently we believe that the legislation should require that any airports in tier 1 face pre-emptive price caps that protect airport consumers from an airport abusing its market power or exploiting its dominant position..

BAR UK also supports the proposal that all parties would have the right to appeal decisions surrounding the allocation of airports to tiers.

Q7.4 
We view the introduction of the proposed licensing regime as being beneficial to consumers although we understand that there will be associated implementation costs. What do you think the likely scale and value of these costs will be?

In respect of Tier 1 airports, it is not seen why there would be associated implementation costs. Any such implementation costs must not exceed the benefits.

Q7.5
We would welcome comments on the proposed process for changes to licence conditions. We would particularly welcome comments on the proposed process for collective licence modifications. 

· Do you agree that in a reformed regulatory regime the Secretary of State should retain the right to refer changes to licence conditions, even where agreed by the licensee, to the Competition Commission? Is this an appropriate scope for an intervention power for the Secretary of State?

Yes, BAR UK would support the Secretary

of State having the right to refer such changes to the Competition Commission.

· Do you agree that where a proposed change of licence condition would apply identically to a group of airports that this change would come into effect if it was accepted by 80% of these airports representing 80% of total passenger numbers across the group?

No comments

Q7.6 
Do you agree with the proposals to put in place similar provisions for sanctions and enforcement by the CAA for the airports sector that apply in the other main regulated sectors in the UK? Are there are any particular features of the airports sector that would justify or require a different approach to licence revocation?

No comment

Q7.7 
Do you agree that the CAA should have concurrent competition law powers for airport services in the UK?

BAR UK supports the CAA having concurrent competition powers for airport services.

8.
Enhancing accountability

Q8.1 
We would welcome views on the proposed approach to allowing appeals regarding CAA decisions about whether an airport should have a Tier 1 licence and regarding licence modifications. We would particularly welcome comments on which parties should have the right to appeal and on which decisions particular parties should have the right to appeal. We would also welcome views on the most appropriate approach to ensure that appeals are neither frivolous nor vexatious.

Q8.2 
Do you agree with the proposal that the CAA would be required to consider the regulatory status of a Tier 1 airport at the end of each price control period (the sunset clause)?

· Do you agree with the proposal that CAA decisions about whether an airport should have a Tier 1 licence should be subject to a merits based appeal to the CAT?

· Do you agree that access to merits based appeal on the CAA’s decision about whether an airport should have a Tier 1 licence should be granted to all parties with a material interest, including the licensee, airlines, specified consumer groups and other airport operators?

BAR UK agrees with both the above points.

We support the philosophy that a merits-based appeal about whether an airport should have a Tier 1 licence should be granted to all parties with a material interest.

· How should provision be made in the new regime to deter frivolous or vexatious appeals? 

In response to the appeals processes generally, BAR UK offers these comments.

The appeals mechanism could be based on the following three sections:

a) The Competition Commission could easily be given powers to prevent what it viewed as vexatious appeals based on the information   requirements of appeals mechanisms already in existence. For example, under a Section 41 or Chapter 2 complaint, currently there are guidelines regarding the process and information that the complainant needs to bring forward (the complainant needs to be able to; demonstrate that it has taken all reasonable steps to bring the issue to the attention the parties, have gathered relevant evidence concerning the complaint and attempt to provide any evidence/experience in other relevant matters).

  b) The appeals process could include various stages to ensure that frivolous or vexatious appeals are rejected. For example, the CAA’s current procedure for dealing with Section 41 cases has four stages.
Stage one involves initial testing over three weeks to determine whether the complaint has sufficient prima facie merit to justify being taken to the next stage; stage two involves a preliminary internal investigation over three months to analyse the complaint in more detail and determine whether to launch a formal investigation; stage three involves the launch of a formal investigation according to a case-specific timetable set by reference to the complexity of the case; stage four involves the adoption of a decision by a panel of CAA Members to conclude the formal investigation . There is no reason why a similar process could not be applied to a appeals process that is open to all to safeguard against

  frivolous or vexatious appeals.

c) In addition, the Competition Commission could be permitted to allocate costs to those appeals seen to be wholly without merit.

Q8.3
As set out at the beginning of this section, we would welcome stakeholders’ comments on how the right of appeal on licence condition changes should be framed. The three options we would like specific feedback upon are:

· Option 1 – Rights to a merits-based appeal on all licence modifications granted to all parties with a material interest, including the licensee, airlines, specified consumer groups and other airport operators;

· Option 2 – Rights to a merits-based appeal on all licence modifications granted to the licensee. A right of appeal for other parties with a material interest (including airlines, specified consumer groups and other airport operators) on a limited range of issues, including – but not limited to – the CAA’s decision on whether an airport should be subject to a Tier 1 licence. Within this option there are sub options relating to how appeal rights could be extended beyond the licensee upon which we would welcome stakeholders’ views. Two sub options, that are not necessarily exclusive are:

· A right of appeal on the CAA’s decision to endorse an airport operator’s statement of charging principles setting out how a price control once set will be translated into the detail of airport charges.
 

· A right of appeal on a statement of principles by the CAA setting out the fundamental basis on which price control decisions are made (as set out at paragraph 8.7).

· Option 3 – Rights to a merits-based appeal on all licence condition changes granted to the licensee. Other parties with a material interest (including airlines, specified consumer groups and other airport operators) granted access to a merit based appeal on the decision whether an airport should have a Tier 1 licence but not to licence modification decisions. 

BAR UK is explicit in its support for Option 1 only.

The right of appeals must be available for ALL parties, based on the need for effective checks and balances on the regulator, natural justice, and the ability to design a responsible appeals mechanism.

Options 2/3 fail to ensure there are sufficient checks and balances on the regulator, especially noting that the additional powers that would be granted to the regulator by virtue of the newly-proposed statutory duties.

Q8.4
Does a procedure which involves either the agreement of the licensee only or a determination of the public interest by the Competition Commission properly take account of airline and other third party views?

Q8.5
Should airlines and other third parties have a specific right to be consulted on proposed licence modifications? 

Yes

Q8.6 
Do you agree that Tier 1 and 2 airports should be required to submit an annual report to the CAA and other environmental regulators about their environmental performance? 

No, BAR UK does NOT support any requirement for Tier 1 and 2 airports to submit an annual report to the CAA.

Our response to Q6.3 provides our overarching view as to why not.

The CAA is an economic regulator but not an environmental one. 

However, it is agreed that one its supplemental duties is to ‘have regard to the effect on the environment…..of activities connected with the provision of airport services’.

Consequently, there is no reason why the CAA should not receive copies of any reports that airport operators may already be obliged to provide to environmental regulators, but should not require separate annual report by any airport operator.

Are there any specific requirements that you consider should be in such a licence condition?

Q8.7 
The Government is considering applying the Compliance Code to CAA’s economic functions. Are you in favour of extending the coverage of the Code in this way? Please give reasons to support your views.

Yes, if it provides consistency of standards and processes.

9. Aligning airport services with passengers’ needs

Q9.1 
What specific information gathering powers will the regulator need to facilitate an effective Constructive Engagement process? 

Constructive Engagement had many positive theoretical attributes during the lead up to Q5, but suffered as a process in reality due to the failure of the CAA to manage the process, and the failure to recognise the natural imbalance in regards to the ability to negotiate effectively with a monopoly supplier.

It is the management of the process of information gathering that is important.

This process needs to be more effectively managed by the regulator in order to prevent any misuse of the system.

Provision of information is only one part of Constructive Engagement. It is the acceptance and interpretation of that data which is just as relevant. Examples where this would apply are traffic forecasts, cost of capital, SQR metrics, efficiency of capital etc.

What information do airlines require to empower them to influence investment programmes in the interests of consumers?

Investment programmes, ether directly or indirectly, all flow though to the benefit of consumers.

A full understanding of the capital investment programmes, and operational expenditures, is required by airlines if they are to accept them, and participate in them.

Q9.2 
Is there a need for the CAA to consider extending SQRs beyond those activities under the direct control of the airport operator? What would be an appropriate mechanism for doing so? 

No.

BAR disagrees that there is a need for the CAA to extend the SQRs to activities beyond the direct control of the airport operator, especially those that already be subject to competitive forces.

Q9.3 
How could the SQR metrics be changed to provide a better fit to the outcomes that affect passengers’ experience. Should someone other than BAA monitor the SQR metrics?

SQR metrics must cover the aspects of airport service provision where the provider is not subject to effective competition.

SQR metrics should be gathered and monitored independently of the airport operator.

Q9.4 
How might incentives upon airport operators to deliver appropriate levels of service quality be improved in the new regime to produce better outcomes for consumers?

Incentives should not be considered for meeting targets or, as is the case today, even partially meeting them.

Airport operators are paid to deliver a service, and it is right that they are penalised for under-delivery; that is their incentive to perform, so delivering better outcomes for customers.

Q9.5 
We would welcome comments both on the merits of allowing terminal competition and the best way for the regulatory framework to permit such competition.

There are two aspects that need to be taken into account:

1. the capacity at an airport to enable terminal competition, and

2. the regulatory authority to provide for it.

Recognising that this consultation is for the reform of the economic regulation of UK airports, which will provide the framework for many years to come, it is right that the CAA statutory duty reforms should not preclude terminal competition, despite the capacity issues that prevail today.

Q9.6 
The DfT would welcome the feedback of stakeholders on the issues raised relating to airports’ financial resilience, in particular:

· Should the DfT introduce a Special Administration regime for the airports industry? 

BAR UK supports the proposals around special administration, which are standard in other regulated sectors and will protect consumers from any unforeseen effects of bankruptcy. We believe that the risk of such a measure is overstated, and we note that airlines and consumers cannot be expected to pay for any costs that do arise from the measure.

· Are airports sufficiently important assets for the Government to take steps to ensure their continued operation? If the Government were to introduce Special Administration for airports how should this be designed and implemented? Do you believe that a staged implementation of the Special Administration regime over a period of time would be helpful?

· Should the regulatory regime be reformed to allow the regulator to introduce licence conditions to ring-fence regulated assets?

· Should the regulatory regime be reformed to allow the regulator to introduce licence conditions obliging regulated businesses to maintain an investment-grade credit rating and if so in what form?

· How might such provisions be introduced to minimise disturbance to existing financing arrangements? 

10. Enhancing consumer representation within the aviation sector

Q10.1
Do you agree with the proposal to give Passenger Focus responsibility for consumer policy advocacy with regards to airlines and airports, funded through airport licence fees? In particular, we welcome views on the proposal for Passenger Focus to develop and support a network of consumer panels at leading airports.

This consultation is on airport regulation, so it is not clear why Passenger Focus should be appointed either to play a role in the reformation or economic regulation, or as an advocacy with regards to airlines.

Neither is it evident what additional benefits would ensue for airports, airlines, or their customers by their appointment.

There is a quantum of difference between monitoring and analysing the UK domestic rail network with, despite the huge number of travellers, a small number of train companies and infrastructure suppliers, and the huge number of airlines using, and often-pre-paying, airport infrastructure and investments.

At their request, BAR UK met with Passenger Focus, and it was difficult to discern any cutting edge that would be brought to bear over and above the work of the AUC.

Research is a strong feature of the work of Passenger Focus, and may not be considered such a strong suit of  the AUC. However, any gaps are already fulfilled by airport operators and airlines.

In respect of the funding proposal, BAR UK strongly objects to the proposed financial discrimination. Passenger Focus is funded by the DfT for its current roles and, if appointed, should have the same facility provided by the DfT in respect of its aviation work.

Q10.2
Do you agree with the proposal to give Passenger Focus responsibility for complaints handling on airline and airport issues alongside its policy advocacy function?

No. Refer to Q10.1 above.

Specifically in respect of airline advocacy, this is an activity that sits completely outside of the economic regulation of airports, and it is unclear as to why it has been included in this consultation.

How can we best ensure the expertise and sector knowledge in relation to EU air passenger rights built up over time by the AUC is retained? 

This question obliquely acknowledges that the expertise and sector work between the two organisations is quite different.

As retention is so overtly sought, it may be that consideration should be given to the retention of AUC itself, but bolstered by outsourcing any additional research that is required to Passenger Focus.

�	This option has been proposed by the Review’s independent Expert Panel.
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